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NONCONFORMING STRUCTURE OR USE – TYPE II—Instructions to Applicants 
 

If a property owner is expanding this size of a nonconforming structure (either foot print or height), the 
application will be heard by the Planning Commission as a New Business item.  If the property owner is 
replacing within the existing footprint of the structure the Planning Director will make the decision. 
 
All required application submittals detailed below must also be submitted in electronic format on a CD, flash 
drive or via email to: PlanningApps@canbyoregon.gov 
 
Applicant    City 
  Check        Check 
 
               One (1) copy of this application packet. The City may request further information at any time before 

deeming the application complete. 
 

            Payment of appropriate fees – cash or check only.  Refer to the city’s Master Fee Schedule 
for current fees. Checks should be made out to the City of Canby.   

 
            Please submit one (1) electronic copy of mailing addresses in either an EXCEL SPREADSHEET 
  or WORD DOCUMENT for all property owners and all residents within 500 feet of the subject  
  property. If the address of a property owner is different from the address of a site, an address 
  for each unit on the site must also be included and addressed to “Occupant.” A list of property  
  owners may be obtained from a title insurance company or from the County Assessor’s office. 
 
 
            One (1) copy of a written, narrative statement describing the proposed development and detailing 

how it conforms with the Municipal Code and to the approval criteria, including the applicable 
Design Review Matrix, and availability and adequacy of public facilities and services. Ask staff for 
applicable Municipal Code chapters and approval criteria. 

  Applicable Code Criteria for this application includes: 

__________________________________________________________________________________________________________________

__________________________________________________________________________________________________________________

__________________________________________________________________________________________________________________

__________________________________________________________________________________________________________________ 

          One copy of either the recorded plat or the recorded deeds or land sales contracts that 
demonstrates how and when legal property lines were established and where the boundaries of the 
legal lot(s) of record are located.  If the property is a lot or parcel created by plat, a copy of the 
recorded plat may be obtained from the Clackamas County Surveyor’s office.  If the property is a 
legal lot of record created by recorded deed or land sales contract at a time when it was legal to 
configure property lines by deed or contract, then those recorded deeds may be obtained from the 
Clackamas County Office of the Clerk, or a Title Company can also assist you in researching and 
obtaining deeds. 
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CRITERIA FOR EXPANSION OF NONCONFORMING STRUCTURE 

OR CHANGE OF NONCONFORMING USE 
 
In judging whether or not such applications shall be approved or denied, the City shall weigh the proposal’s 
positive and negative features and the public convenience or necessity to be served against any adverse condition 
that would result from authorizing the particular development at the location proposed and, to approve such 
expansion or change shall find that the following criteria are either met, can be met by observance of conditions, or 
are not applicable: 
 

A. The proposal will be consistent with the policies of the Comprehensive Plan and the requirements of the 
Land Development and Planning Ordinance, other than those specific zoning standards to which the use or 
structure is nonconforming. 
 

B. The characteristics of the site are suitable for the proposed use considering size, shape, design, location, 
topography, existence of improvements and natural features. 
 

C. All required public facilities and services exist to adequately meet the needs of the proposed development. 
 

D. The proposed use will not alter the character of the surrounding area in a manner which substantially 
limits, or precludes the use of surrounding properties for the uses listed as permitted in the zone. 
 

E. In considering whether to approve a change in the use the Commission shall compare the following 
characteristics of the historical use of the property with that proposed by the applicant in order to assure 
that the change will not constitute an expansion or intensification of the nonconforming use: 
 

1. Traffic, including both volume and type (car, truck, foot, etc.); 
2. Noise; 
3. Days and hours of operation; 
4. Physical appearance; 
5. Other environmental considerations (dust, vibration, glare, etc.); 
6. Type and size of equipment used. 

 





 
 
 
 
 
 

Reconstruction  • Renovation  • New Construction 

2850 SW Cedar Hills Blvd., Suite #106 
Beaverton, Oregon 97005-1354 

Web: PropertyDamageSolutions.net 

Email: chris@pdsllcnw.com  

Phone: 503-382-8000 

 
 

 
 
 

 
Brianna Addotta, AICP | Associate Planner 
City of Canby | Development Services Department 
222 NE 2nd Ave. | PO Box 930 
Canby, OR 97013 
 
RE: PRA 26-01 Wally's Chinese Kitchen – Nonconforming Use Narrative 
 
 

Project summary: The replacement of a canopy that was approved and constructed before the 
current setback requirements were established. The canopy was damaged by a third party and had 
to be removed for safety, but the support poles remain. The sign is also intended to be replaced, and 
the sign pole is still installed. The canopy design has been altered so that there is no overhang into 
ODOT right-of-way or slope easement, but the design and size of the canopy will be largely the same 
as what existed previously. 
 
Per the planning comments received on February 11th 2026, the replacement of the damaged 
canopy shall be processed through a Non-Conforming Structure Application due to the 
replacement in its original location is over the current setbacks for this structure type.  
 
Per Section 16.52.020, the structure is considered Nonconforming due to setbacks.   
  

The purpose of this Narrative is to address this section of the code. 
 
Per Section 16.52.020 (B). The Planning Commission may allow existing nonconforming structures to 
be reconstructed over existing legally approved building footprints. Approval of a nonconforming 
structure application under this Chapter is required. 
  

We have submitted a design for consideration to planning staff for review and the response 
by staff was to submit a Land Use Application for a Nonconforming structure Process Type II. 
 
Per Section 16.52.060 Destruction of a nonconforming use or structure. 
If a nonconforming structure or a structure containing a nonconforming use is destroyed by any 
cause to an extent exceeding eighty percent of the cost of replacement of the structure using new 
materials, as determined by the Building Official, the property owner may apply to the Planning 
Commission to restore the nonconforming use or structure. In judging whether or not the restoration 
of a nonconforming use shall be approved or denied, the Planning Commission shall weigh the 
proposal's positive and negative features and the public convenience or necessity to be served 
against adverse conditions that would result from authorizing the particular restoration at the location 
proposed. In order to approve such restorations, the Planning Commission shall find that the criteria 
as set forth in section 16.52.050 are met, can be met by observance of conditions, or are not 
applicable. (Ord. 805 section 3 [part], 1987; Ord. 740 section 10.3.80(F), 1984) 
 
 We refer to the criteria in section 16.52.050 and the notes from the planning meeting to 
indicate that the replacement of the damaged canopy meets the criteria of the planning code. 
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Per Section 16.52.050 The following conditions establish the criteria for review of the non-conforming 
structure: 
A. The proposal will be consistent with the policies of the Comprehensive Plan and the requirements 

of the Land Development and Planning Ordinance, other than those specific zoning standards 
to which the use or structure is nonconforming. 

B. The characteristics of the site are suitable for the proposed use considering size, shape, design, 
location, topography, existence of improvements and natural features. 

C. All required public facilities and services exist to adequately meet the needs of the proposed 
development. 

D. The proposed use will not alter the character of the surrounding area in a manner which 
substantially limits or precludes the use of surrounding properties for the uses listed as permitted 
in the zone. 

E. In considering whether to approve a change in use, the city shall compare the following 
characteristics of the historical use of the property with that proposed by the applicant in order 
to assure that the change will not constitute an expansion or intensification of the nonconforming 
use: 

 
1. Traffic, including both volume and type (car, truck, foot, etc.); 
2. Noise; 
3. Days and hours of operation; 
4. Physical appearance; 
5. Other environmental considerations (dust, vibration, glare, etc.); 
6. Type and size of equipment used. 
 
The following is a response to the criteria in relation to the reconstruction of the existing damaged 
non-conforming canopy. 
 
A. The use and the construction type of the replacement of the canopy meet the policies of the 

comprehensive plan. The need for the non-conforming use is due to current setbacks. The existing 
canopy is over the current setback and thus the replacement of it will be over the current code 
setback.  

 
B. There is no change to the site or its characteristics. This project is the repair of an existing non-

conforming canopy cover that will be replaced in like kind and quality. 
 

C. There is no change in the building, to the facilities or to services.  This project is the repair of an 
existing non-conforming canopy cover that will be replaced in like kind and quality. 

 
D. There is no change to the character. This project is the repair of an existing non-conforming 

canopy cover that will be replaced in like kind and quality. There is no effect to surrounding 
properties. 

 
E. This proposed project is not a change in use and has no modification to the criteria items 1-6. 

 
Thank You, 
 

Christopher Nestlerode 
 

Christopher Nestlerode 
Principal  
Property Damage Solutions, LLC 
2850 SW Cedar Hills Blvd. #106 
Beaverton, Oregon 97005 
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